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ACA/ORDER

PER RAM LAL NEGI, JM

These appeals have been preferred by the revenue against the orders
dated 29/09/2016 and 30/09/2016 passed by the Ld. Commissioner of



ITA Nos. 7343 & 7344/MUM/2016
Assessment Years: 2009-10 & 2010-2011

Income Tax (Appeals)-17, Mumbai pertaining to the Assessment Years 2009-10
& 2010-11 respectively, whereby the Ld. CIT (A) has partly allowed the appeals
filed by the assessee against assessment orders passed u/s 143(3) read with

section 147 of the Income Tax Act, 1961 (for short ‘the Act))

ITA No. 7343/MUM/2016 (Assessment Year: 2009-10)

Brief facts of the case are that the assessee engaged in the business of
electrical contracts, filed its return of income for the assessment year under
consideration declaring the total income of Rs. 18,39,642/-. The return was
processed u/s 143(1) of the Act. Subsequently, the case was reopened under
section 147 of the Act on the basis of information received by the investigation
wing of the income tax department regarding assessee’s involvement in hawala
transactions during the relevant year. As per the information the assessee
during the year relevant to the assessment year the assessee obtained bogus
receipts showing purchase of Rs. 2,03,98,557/- from the 8 bogus entities
mentioned in the assessment order. During the course of re-assessment
proceedings, notice u/s 142 (1) was issued and the assessee was asked to
submit inter alia details of ledger accounts of the above parties along with
copies of bills / invoices raised, proof of delivery of goods with complete
transportation details/ rendering of services, complete bank statements and
other documentary evidence to prove the genuineness of the transaction with
the aforesaid parties. The assessee was further asked to produce the parties for
verification. In response thereof the assessee submitted written reply and
claimed that all purchases were genuinely made and the payments were made
by banking channels. In support of its contention the assessee furnished job
wise utilization of material purchased from the said parties. The assessee
further submitted that it was not aware of the fact that these parties have not

paid VAT, the assessee further contended that just because the parties from
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whom the purchases were made are listed as bogus/hawala parties in the
official website of the Sales Tax Department. The purchases made by the
assessee cannot be treated as bogus. The AO after considering the submissions
of the assessee and cases relied upon by the assessee, determined the amount
of bogus purchase u/s 69 of the Act at Rs 1,85,10,239/- and added back the

said amount to the income of the assessee.

2. In the first appeal, the Ld. CIT (A) after hearing the assessee modified the
assessment order by directing the AO to restrict the addition to the extent of
2% of alleged bogus purchases made by the assessee during the previous year.
The revenue is in appeal before the Tribunal against the said findings of the Ld.
CIT (A).

3. The revenue has raised the following effective grounds of appeal against

the impugned order passed by the Ld. CIT (A):-

1. “On the facts and circumstances of the case and in law, the Ld. CIT
(A) is erred in deleting the addition of Rs. 1,85,10,239/- made on
account of disallowance of non-genuine purchase and restricting the
disallowance to 2% of the alleged purchases without appreciating
the fact that the assessee was not able to substantiate its claim of
alleged purchases and also the fact that alleged suppliers were non-
existent and were identified as hawala dealers by the official
website of the Sale Tax Department, Government of Maharashtra,
www.mahavat.gov.in.

2. On the facts and circumstance of the case and in law, the Ld. CIT
(A) is erred in coming to a conclusion that the goods allegedly
purchased from the hawala dealers were either utilized in the
process of manufacturing or are lying in stock-in-trade on the basis
of inspection & testing report of material purchased and stock flow
statements submitted during the appellate proceedings without
giving an opportunity to the Assessing Officer to examine the same
in violation of Rule 46A of the Income-tax Rules, 1962.
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3. The appellant prays that the order of the CIT (A), Mumbai on the
above directions be set-aside and that of the assessing officer be
restored.”

4. Before us, the Ld. Departmental Representative (DR) submitted that
the Ld. CIT (A) has wrongly deleted the addition of Rs. 1,85,10,239/- by
restricting the disallowance to 2% of the alleged bogus purchases without
appreciating the fact that the assessee was not able to substantiate its claim
by wrongly concluding that the goods purchased from the hawala dealer
were either utilized in the process of manufacturing or are lying in stock-in-
trade on the basis of inspection and testing report of material purchased
and stock flow statements submitted during the appellate proceedings
without an opportunity to the AO to examine the same in violation of Rule
46A of the Income Tax Rule, 1962. The Ld. DR further submitted that since
the impugned order is not based on the evidence the same is liable to be set
aside.

5. On the other hand the Ld. counsel for the assessee relying on the
findings of the Ld. CIT(A) submitted that the Ld. CIT(A) has decide the issue
in question by following the decision dated 20.07.2016 rendered by the ITAT
Bench Mumbai in Innovators Facade vs. ACIT (Cir-2), Thane, ITA No.
5450,5451 and 5452/ Mum/2012. Hence, there is no merit in the renenue’s
appeal.

6. We have heard the rival submissions and also carefully perused the
material on record. The only grievance of the revenue is that the Ld. CIT(A)
has wrongly restricted the addition to 2% on the total amount of bogus
purchases determined by the AO as against 100% made by the AO. The Ld.
CIT (A) has restricted the disallowance to the extent of 2% of the total alleged

bogus purchases holding as under:
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“14. I have carefully considered the A.O.’s contention and Appellant’s
submissions and arguments. The A.O.’s main grievance was that the
alleged parties from whom the appellant purchased the materials are
hawala parties and bogus as per the investigation carried on by the
Sales Tax Department and also their name appeared on the website of
Sales Tax Department of Maharashtra. Further, these alleged parties
did not respond to the notice issued under section 133(6) of the Act for
verification and cross examination. Therefore, the purchases made from
them are bogus. On the other hand A.R. of the appellant argued that the
materials purchased from these alleged parties have been utilized in the
various projects undertaken by them. Though the Appellant Company
had been dealing with old suppliers but due to shortage of material
from their end and also non availability of material on timely basis, the
Company started searching new vendors through networking sites
where the Appellant Company could get the electrical goods, as per
project requirement and hence purchases were made from new vendors.
The A.R. of the appellant also submitted the statement of Net Profit in
support of their claim that if the alleged bogus purchases are added to
the net profit it works out to 29.97%, which is unimaginary.

15. After carefully considering the Assessment Order and the
submissions given by the AR of the appellant that sales cannot be made
without purchases and AO has not disputed the sales made by the
appellant and therefore directed the AO to delete the above addition of
Rs. 1,85,10,239/-. However, having made the transaction of the
Hawala suppliers as per the Sales Department information, I am of the
considered opinion that only profit element embedded in such
purchases of Rs. 1,85,10,239/- could be added to the appellant
company. Hence, the party totally cannot be treated as bogus one as
long as the sales were not under dispute and therefore the addition
made on account of bogus purchases of Rs. 1,85,10,239/- is to be
deleted.

16. However, respectfully following the recent jurisdictional Hon’ble
ITAT decision in the case of Innovators Facade vs. ACIT (Cir-2), Thane,
ITA No. 5450,5451 and 5452/ Mum/2012 dtd. 20.07.2016 wherein the
issue has been decided by fixing the addition at 2% of the bogus
purchases which is as under:-
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“From the record we found that assessee had shown GP rate of 16.39%
and 23.49 in the assessment year 2009-10 and 2010-11, which is
much better than the gross profit rate shown in the assessment year
2008-09 at 11.41%. Moreover the GP rate shown by the assessee is
comparable to the GP rate shown by other assessee engaged in similar
trade. However, to safeguard the interest of revenue and to cover the
leakage of revenue, if anyone, and also totality of facts and
circumstances of the case before us, we direct the AO to restrict the
addition to the extent of 2% of alleged bogus purchases made. We direct
accordingly.

Facts and circumstances in the year 2010-11 and 2011-12 are pari
material, following the reasoning given hereinabove, we restrict the ITA
No. 5450 to 5452/MUM/2015 Assessment Year 2009-10 to 2011-12
additions in these years also to the extent of 2% of alleged bogus
purchases so made. We direct accordingly.

In view of the above cited recent ITAT decision dated 20.07.2016, I am
of the considered opinion that fixing the GP at 2% of bogus purchases

will be fair and meet the ends of the justice which works out to Rs.
3,70,205/- (2% of Rs. 1,85,10,239/-).”

7. We notice that the Ld. CIT(A) has decided the issue involved in this
case by following the decision of coordinate Bench of the Tribunal rendered
in Innovators Facade vs. ACIT (Cir-2), Thane, ITA No. 5450,5451 and
5452/ Mum/2012 dtd. 20.07.2016, vide which the coordinate Bench has
restricted the addition to 2% of the alleged bogus purchases made by the
assessee taking into consideration the facts of the case and the GP rate
shown by the assessee in the relevant year. The Ld. CIT(A) has further
pointed out that AO has not disputed the sales made by the assessee. The
Hon’ble Bombay High Court In CIT Vs. Nikunj Eximp Enterprises Put. Ltd.
372 ITR 619 (Bom) has held that merely because the suppliers had not
appeared before the Assessing Officer or the CIT (A) one could not conclude

that the purchases were not made by the respondent/assessee. In view of
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the Law laid down by the Hon’ble High Court 100% addition is bad in law.
Under these circumstances only profit element is to be taken into
consideration while making addition on account of bogus purchases. In our
considered opinion the Ld. CIT(A) has restricted the addition after due
application of mind hence, we do not find any reason to interfere with the
findings of the Ld. CIT(A). We, therefore, uphold the findings of the Ld.

CIT(A) and dismiss this ground of appeal of the revenue.

8. Ground No 2 of the appeal does not arise out of the CIT(A) order hence

not adjudicated.

ITA No. 7344/MUM/2016 (Assessment Year: 2010-11)

Brief facts of the case are that the assessee engaged in the business of
electrical contracts, filed its return of income for the assessment year under
consideration declaring the total income of Rs. 34,45,916/-. The return was
processed u/s 143(1) of the Act. Subsequently, the case was reopened under
section 147 of the Act on the basis of information received by the investigation
wing of the income tax department regarding assessee’s involvement in hawala
transactions during the relevant year. As per the information the assessee
during the year relevant to the assessment year the assessee obtained bogus
receipts showing purchase of Rs. 2,96,63,889/- from the six bogus entities
mentioned in the assessment order. During the course of re-assessment
proceedings, notice u/s 142 (1) was issued and the assessee was asked to
submit inter alia details of ledger accounts of the above parties along with
copies of bills / invoices raised proffer of delivery of goods with complete
transportation details/ rendering of services, complete bank statements and
other documentary evidence to prove the genuineness of the transaction with
the aforesaid parties. The assessee was further asked to produce the parties for

verification. In response thereof the assessee submitted written reply and
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claimed that all purchases were genuinely made and the payments were made
by banking channels.

2. The AO after considering the submissions of the assessee and cases
relied upon by the assessee, determined the amount of bogus purchase u/s 69
of the Act at Rs 2,96,63,889/- and added back the said amount to the income
of the assessee. Similarly, the AO also made GP addition of Rs.11,86,555/-on
bogus purchases @ 4% and addition of Rs. 2,96,638/-on account of

commission paid to the parties at 1% on estimation basis.

3. In the first appeal, the Ld. CIT (A) after hearing the assessee modified the
assessment order by directing the AO to make addition to the extent of 2% of
alleged bogus purchases made by the assessee during the previous year. The
Ld. CIT(A) further restricted the addition made on account of commission made
to the parties to 0.25% of the Bogus purchases in question The revenue is in

appeal before the Tribunal against the said findings of the Ld. CIT (A).

4. The revenue has raised the following effective ground of appeal against

the impugned order passed by the Ld. CIT (A):-

1. “On the facts and circumstances of the case and in law, the Ld. CIT
(A) is erred in deleting the addition of Rs. 2,69,63,889/- made on
account of disallowance of non-genuine purchases without
appreciating the fact that the assessee was not able to substantiate
its claim of alleged purchases and also the fact that alleged
suppliers were non-existent and were identified as hawala dealers
by the official website of the Sale Tax Department, Government of
Maharashtra, www. mahavat.gouv.in.

2. On the facts and circumstances of the case and in law, the Ld. CIT
(A) is erred in restricting the disallowance on account of gross profit
from 4% to 2% of the alleged purchases without appreciating the fact
that the assessee was not able to substantiate its claim of alleged


http://www.mahavat.gov.in/

ITA Nos. 7343 & 7344/MUM/2016
Assessment Years: 2009-10 & 2010-2011

purchases and also the fact that alleged suppliers were non-existent
and were identified as hawala dealers by the official website of the
Sale Tax Department, Government of  Maharashtra,
www. mahavat.gov.in.

3. On the facts and circumstances of the case and in law, the Ld. CIT
(A) is erred in coming to a conclusion that the goods allegedly
purchased from the hawala dealers were neither utilized in the
process of manufacturing or are lying in stock-in-trade on the basis
of inspection & testing report of material purchased and stock flow
statements submitted during the appellate proceedings without
giving an opportunity to the Assessing Officer to examine the same
in violation of Rule 46A of the Income Tax Rules, 1962.

4. On the facts and circumstances of the case and in law, the Ld. CIT
(A) is erred in restricting the commission on bogus purchases to
0.25% as against 1% made in the assessment order without
bringing anything on record to show that the same is fixed at the
prevailing market rate whereas in the assessment order it was
mentioned that the percentage of commission applied is based on
the statement of some hawala dealers before the Sales-tax
authorities.

5. The appellant prays that the order of the CIT (A), Mumbai on the
above directions be set-aside and that of the assessing officer be
restored.”

“19. I have carefully considered the A.O.’s contention and Appellant’s
submission and arguments. The A.O’s main grievance was the alleged six
parties from whom the appellant purchased the materials are hawala
parties and bogus as per the investigation carried on by the Sales Tax
Department and also their name appeared on the website of Sales Tax
Department of Maharashtra. Further these six parties did not respond to
the notice issued under section 133(6) of the Act for verification and cross
examination. Therefore, the purchases made from then are bogus. On the
other hand A.R. of the appellant argued that the materials purchased from
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these six parties have been utilized in the various projects undertaken by
them. In support of their claim they submitted the item wise utilization of
the materials purchases in the various contract job with the job order no.,
name of the client, material utilized, sales billed etc. The A.R. of the
appellant also submitted the statement of Net Profit and Gross Profit in
support of their claim that if the alleged bogus purchases are added to the
net profit it works out to 35.89%, which is unimaginary. The A.R. also
argued that the material purchased is included in the closing stock of the
company and therefore if purchases are considered as bogus to that
extent the closing stock should be reduced. He further argued that the
alleged purchased material is used in the job work carried on by the
company and sales/ contract bills were raised against them, therefore if
purchases are considered as bogus to that extent sales amount/contract
amount is also reduced to that extent.”

20. After carefully considering the  Assessment Order and the
submissions given by the AR of the appellant that sales cannot be made
without purchases and AO has not disputed the sales made by the
appellant and therefore directed the AO to delete the above addition of Rs.
2,96,63,889/-. However, having made the transaction of the Hawala
suppliers as per the Sales Department information, I am of the considered
opinion that only profit element embedded in such purchases of Rs.
2,96,63,889/ - could be added to the appellant company. Hence, the party
totally cannot be treated as bogus one as long as the sales were not under
dispute and therefore the addition made on account of bogus purchases of
Rs. 2,96,63,889/- is to be deleted. Hence, Ground No. 1 is allowed.

21. With regard to GP addition made of Rs. 11,86,555/-, the A.R. of the
appellant pleads that recently ITAT, Mumbai has decided the issue by
fixing the addition at 2% of the bogus purchases in the case of Innovators
Facade vs. ACIT (Cir-2), Thane, ITA No. 5450, 5451 and 5452/ Mum/2012
dtd. 20.07.2016 wherein it is held that-

“From the record we found that assessee had shown GP rate of 16.39%
and 23.49 in the assessment year 2009-10 and 2010-11, which is
much better than the gross profit rate shown in the assessment year
2008-09 at 11.41%. Moreover the GP rate shown by the assessee is
comparable to the GP rate shown by other assessee engaged in similar
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trade. However, to safeguard the interest of revenue and to cover the
leakage of revenue, if anyone, and also totality of facts and
circumstances of the case before us, we direct the AO to restrict the
addition to the extent of 2% of alleged bogus purchases made. We direct
accordingly.

Facts and circumstances in the year 2010-11 and 2011-12 are pari
material, following the reasoning given hereinabove, we restrict the ITA
No. 5450 to 5452/MUM/2015 Assessment Year 2009-10 to 2011-12
additions in these years also to the extent of 2% of alleged bogus
purchases so made. We direct accordingly.

However, to safeguard the interest of revenue and to cover the leakage
of revenue, if anyone, and also totality of facts and circumstances of the
case before me, I direct the AO to restrict the addition to the extent of 2%
of alleged bogus purchased so made. I direct the AO to restrict the
addition of bogus purchase to the extent of 2% which works out to Rs.
5,93,278/- (2% of Rs. 2,96,63,889/-) and delete the balance addition of
Rs. 5,93,277/-. Accordingly this ground of appeal is partly allowed.

22. Further, the A.O. has made an addition on alleged commission
paid for arranging bogus bills amounting to Rs. 2,96,638/-. The A.R. for
the appellant contested that they have not paid any such commission of
Rs. 2,96,638/- nor debited such expenses in the Profit & Loss Account.
However, I am in agreement with the AO that the beneficiaries are liable
for payment of commission and I am of the considered opinion that
fixing the commission at the prevailing market rate ie. @ 0.25% of
bogus purchases will be fair and meet the end of the justice of the
appellant company which works out to Rs. 74,160/- and accordingly
the addition made by the AO is restricted to Rs. 74,160/- and the
balance appellant gets relief of Rs. 2,22,478/-. Hence, this ground of
appeal is partly allowed.”

5. Before us, the Ld. DR relying on the findings assessment order passed
by the AO reiterated the arguments advanced in assessee’s own case for the
assessment year 2009-10 aforesaid and further submitted that the

impugned order is erroneous and liable to be set aside.
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0. On the other hand, the Ld. counsel also reiterated its arguments
advanced in assessee’s own case for the assessment year 2009-10 aforesaid

and further submitted that there is no merit in the appeal of the revenue.

7. Having heard the rival submissions, we notice that the Ld. CIT(A) has
decided ground No 1& 2 by following the decision of coordinate Bench of the
Tribunal rendered in Innovators Facade vs. ACIT (Cir-2), Thane, ITA No.
5450,5451 and 5452/ Mum/2012 dtd. 20.07.2016 referred above. Since, we
have upheld the addition of 2% of the total bogus purchases made by the Ld
CLT(A) in assessee’s own case for the assessment year 2009-10 aforesaid, we
upheld the findings of the Ld. CIT(A) in this appeal and dismiss ground No 1
& 2 of the appeal of the revenue. We therefore, direct the AO to compute the
addition in terms of the order passed by the Ld. CIT(A).

8. Ground No 3 of the appeal does not arise out of the CIT(A) order hence

not adjudicated.

9. Ground No 4 pertains to addition made on account of commission
paid to the parties for obtaining bogus bills from the parties. The Ld. CIT(A)
has restricted the addition from 2% of the bogus purchases made by the AO
to 0.25% of the said amount. We notice that the AO as well as the LD CIT(A)
have made the addition on estimation basis. However, in our considered
opinion, the view taken by the Ld. CIT(A) is more rational in the light of the
fact that some of the hawala operators have stated before the sales tax
authorities that they used to obtain commission @ 0.5% to 2% from the so
called buyers. AO has not carried out any further verification or collected
any evidence ascertains the veracity of the statements made before the sales

tax authorities and to determine the actual amount paid by the assessee
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towards commission. Hence, we uphold the findings of the Ld CIT(A) and

dismiss ground No 4 of the revenue’s appeal.

In the result, appeals filed by the revenue for assessment years 2009-10

& 2010-11 are dismissed.

Order pronounced in the open court on 27t.Sept., 2017.
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